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Dear Business Owners and Operators,

We present to you our latest business newsletter that you may find useful.

Kind Regards,
Fox & Staniland

Intellectual Property

Is Your Company Using Software It Hasn’t Paid

For? You Could Be Personally Liable!

Surveys have been conducted to determine
how much of the software used in business
in Australia is unlicensed. One of survey
put the figure at 21%.

There is a software industry association
seeking to prosecute offenders. Often their
evidence comes to them from informants
who might be motivated by a reward or
revenge on an employer or simply because
they believe it is wrong to use unlicensed
software.

When the industry association gets
evidence it is generally very damning
because it often involves “screen shots” or
internal emails containing admissions.
Therefore, if you get prosecuted the ques-
tion for the Court may simply be how much
compensation you will have to pay. Courts
can award “punitive damages” and com-
pany directors can be personally liable.

You should consider conducting an audit of
the software used by your business to check
that it is not pirated or unlicensed.

Employment Law

Directors and Managers Can Be Personally Liable For

“Willful Blindness”!

You must be aware that there is a trend
towards holding business owners and
managers personally liable for breaches of
employment laws.

A recent case involved “sham contracting”.
The senior managers and the senior human
resources staff at the business knew that
sales consultants were being engaged as
“contractors” even though the relationship
between the business and the sales staff
showed all of the -characteristics of
“employment”. The Court decided that the
director and the human resources manager
established the sham contracting in order to
avoid proper tax treatment of salaries,
worker’s compensation cover and leave
entitlements. The director and the human
resources manager personally received

harsh penalties.

In another case a director of a company
was held liable when the company
knowingly failed to properly consult an
employee who was returning from
maternity leave. The company had to pay
the employee compensation and the
director personally had to pay a substantial
fine.

You should be aware that the Fair Work
Ombudsman has stated that it regards the
holding of directors and managers
personally liable for contravention as an
appropriate compliance tool. You can be
liable if you have knowledge of a breach or
if you have “willful blindness” to a breach.




Trade Practices Don’t Tell Your Customers That They Need To Buy Something When
They Are Going To Get It For Free Anyway! Fines Can Apply!

Your business may be one that makes a big deal in  The ACCC sued the whitegoods manufacturer in the
its advertisements about how you back the goods or  Federal Court which found that under the law
services that you are providing. That’s good if your  consumers had the same protection for free as the

business is giving more than what the law requires.  “additional protection” they were getting by paying for

But it can also be misleading and deceptive the extended warranty. The Court found them guilty of

conduct. misleading and deceptive conduct and fined them
$200,000.00 plus costs.

In a recent case a whitegoods manufacturer sold

extended warranties to customers who had bought  This illustrates only one example of how you must be

their appliances. careful that your business does not cross the line from
salesmanship into deceptive conduct.

Sub-Contractors Do You Need To Care About How Your Contractors
Treat Their Emplovees?

A recent case showed how your business might be of the underpaid workers. The supermarket decided to
liable if you turn a blind eye to activities further no longer subcontract trolley collection at more than
down your supply chain that exploit vulnerable 400 ofits stores.

employees. . .
IOy If your business accepts the lowest price contractor

The Fair Work Ombudsman sued a supermarket and  without questioning how they can offer such low
two of its sub-contractors. The sub-contractors prices your business can potentially be prosecuted
employed trolley collectors. Ten of the employees (and suffer reputational damage). When
had been wunderpaid over $200,000.00. The sub-contracting check that you are not about to benefit
supermarket admitted responsibility and agreed to from the exploitation of workers.

fix the problem even though it was not the employer

Tax Your Business May Get Lovalty From Employees With An
Employee Share Scheme, But Watch Out For The Tax Consequences!

You may believe that your employees are more employee may not have cashed them.
motivated if their salary package includes shares in
your company. But there may be harsh tax
consequences for your employees.

In some circumstances it can be deferred but only if
the employee share scheme has been structured the
right way.

Generally when an employee gets shares (or
options) then the market value of those shares, less
what the employee pays for them, is counted as part

Employee share schemes can also apply to
contractors who enjoy kinder rules allowing the

) deferring the tax.
of the employee’s taxable income even though the &
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