
If you attract customers to your business via your 

website you may have engaged experts to  

improve your Google ranking.  Generally this  

involves choosing effective “key words”.   

However, your choice of the key words could 

land you in Court! 

In a recent case the owners of a business  

engaged a search engine optimisation (SEO)  

expert to include certain key words, one of which 

was the business name of one of their  

competitors.  The desired result was achieved and 

the business’ Google rankings improved. 

The competitor sued the business claiming that 

the business had made a misleading  

representation and that the business was  

deliberately trying to confuse its company with 

the competitor’s business. 

Unfortunately the competitor’s business name 
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was a “descriptive term”.  That means that they 

were words that when used in their normal usage 

simply described the type of business it was, and 

so the Court found that the business was not  

intending to confuse its customers with the  

competitor’s customers.  The competitor’s claim 

failed even though the competitor was able to 

show that only after introduction of its business 

name into the key words did the business’ results 

improve.  There could well have been a very  

different outcome if the name of the competitor’s 

business was very distinctive and not capable of 

use in normal language as a descriptive term.  In 

those circumstances the case may have been won 

on the basis that there was an infringement of 

trademark. 

If you see that your competitor’s search engine 

results stem from using your business name then 

you may have a valid claim against them.  
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and obligations of you and the company in the 

event of a claim.  Typically these clauses provide 

an indemnity “to the maximum extent permitted 

by law”. 

3. A clause requiring that the company maintain a 

directors’ and officers’ liability insurance policy 

and stating your rights to the cover of that policy. 

Deeds of Indemnity can be customized to meet 

your particular circumstances, but there are some 

liabilities that cannot be indentified such as liabil-

ity arising from a breach by you of your  

duties to the company, liabilities arising from  

dishonest conduct, certain penalties under the 

Corporations Act, and in certain circumstances, 

legal costs. 

When becoming a director you should consider 

obtaining legal advice to check that you are not 

exposed to any unreasonable or foreseeable risks. 

When you take on the role of a director you  

expose yourself to personal liability.  If you have 

been invited to be a director of a company then a 

common practice is for you to be given a  

“director’s indemnity”.  This takes the form of a 

“Deed of Indemnity” with you as one party and 

the company as the other. 

The three most common features of a Deed of  

Indemnity are: 

1. A clause guaranteeing you the right to  

inspect company records and documents, both 

during your directorship and in the event of a 

claim.  This clause might simply restate your 

statutory rights under the Corporations Act but it 

might go further.  It might also include  

provisions relating to legal professional privilege 

and confidentiality. 

2. A clause granting the indemnity.  This would 

cover the scope of the indemnity and the rights 
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Relocating your business is never easy.  Having to relocate 

unexpectedly due to an error in exercising your option to 

renew your lease could potentially be devastating to your 

business.  In a recent matter the tenant had a 10 year lease 

with an option to renew for a further term of 10 years.  The 

lease specified that if the tenant wished to exercise the  

option then it had to serve written notice on the landlord 

within a specified 6 month period.  The lease stated that the 

notice “may” be left at the landlord’s address specified in 

the lease and “may” be signed by a director, manager or 

secretary of the tenant company. 

An officer of the tenant company sent the notice exercising 

the option by email to an officer of the landlord company 

within the 6 month window.  The landlord had wanted the 

premises vacant and disputed the validity of the notice of 

exercise of option on a number of grounds, including on 

grounds that service of a notice of exercise of option by 

email was not valid.  The tenant sought a Court Order that 

it had validly exercised the option. 

The landlord argued that it had not been delivered to the 

proper address and had not been signed.  The Court noted that 

the use of the word “may” meant that the tenant could serve by 

means other than physical delivery of a paper notice  

physically signed by a director, manager or secretary.  The 

Court went further and found that the inclusion of the sender’s 

name at the end of the email amounted to signing as the  

landlord was able to “readily and rapidly verify” the identity 

of the sender.  The Judges further concluded that in today’s 

commercial environment a finding that an email notice was 

invalid might have “wide reaching and unintended  

consequences” and therefore could not decide that the notice 

was invalid only because it was sent by email. 

However, regardless of the result in this case, we could not 

recommend that you serve a notice of exercise of your option 

by way of email only.  Despite the advance in technology 

there will probably never be a time when it is not best to serve 

notice of exercise of option by more than one means such as 

physical delivery, registered post and, if the lease permits, fax 

of the consumers exposed to the advertisement, in  

particular whether they were likely to be aware that broadband 

services were often bundled with home phone line services and 

that the accompanying set-up fees were usually separate. 

The Court found that the advertisement was in fact conveying 

the impression that the service was available for under $30.00 

per month, and any informed knowledge of a consumer will 

not overcome a misleading dominant message. 

This case illustrates that it is the “dominant message” and  

general thrust of your advertisement that is crucial, as potential 

consumers may fail to see the full picture. Further, the fact that 

your advertising may reach a particularly informed audience 

will not necessarily be a defence to a claim of misleading or 

deceptive conduct. 

H.L. Mencken once said that no-one ever went broke by  

underestimating the public – this case suggests that when  

advertising your business, you might consider this mantra.  

In a recent case, an internet service provider’s multimedia 

advertising campaign gave the impression that it was  

offering a broadband internet service with unlimited 

download for less than $30.00 per month.  

Upon closer inspection of smaller print, and in less  

prominent spoken words, this service was only available to 

customers that were prepared to bundle that service with 

home phone line rental and additional set-up fees, adding 

up to a price of almost $60.00 per month plus one-off fees 

of almost $150.00. 

In determining whether the advertising campaign was  

misleading or deceptive, the High Court considered 

whether it was the “dominant message” of the  

advertisement or the context of the advertisement as a 

whole that was crucial in determining whether the  

advertisement was misleading. 

The Court also considered the relevance of the knowledge 
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