
What’s in a name? For some small businesses the 

answer is: almost everything. If the words hanging 

above your shop front, or the phrase plastered over 

your product, hits your target market just the right 

way then you have a key ingredient for long term 

success.  

The Australian Competition and Consumer  

Commission (ACCC) recently intervened in this 

area. The Commissioner was concerned about the 

name used by an up market butcher in Brighton 

owned and operated by Kingisland Meatworks and 

Cellars Pty Limited and its sole director.  

Kingisland, from around 2008, began using a logo 

that contained the words “King Island”. It  

published advertisements and used a promotional 

getup that referred to “King Island”. For meat  

lovers, King Island is paradise. It has a reputation 

for high quality beef. The problem was that it had 

been some years since the director and his  
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company had sourced much, or indeed any, of his 

beef from that island. 

In the Commissioner’s view, this was misleading 

and deceptive conduct. Further, the implied  

statement that the meat originated in King Island 

was a false and misleading statement. The Federal 

Court agreed. A $50,000.00 fine followed.  

There are a couple of clear lessons to be learned 

here for business name holders. If you use a place 

name in your business name, that place name might  

convey a meaning that your products are from that 

place. If your products are from elsewhere, that 

could be misleading.  

Similarly, if your business name includes a place 

name and your products were originally from that 

place but, over the years, you have sourced  

products from elsewhere, there is a risk you are  

engaged in misleading and deceptive conduct.  
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much more, the laws relating to the industry had 

changed making things much more expensive, and 

there had been a very significant shift in currency 

exchange rates also making the replacement straws 

more expensive. 

The High Court decided the correct measure of  

damages was not the contract price of the straws, 

but rather the amount that the purchaser had to pay 

to buy replacement straws.  The vendor argued that 

the purchaser could have mitigated her losses by  

charging her patients higher fees, but the Court did 

not agree.  

The case illustrates that you should not enter into a 

contract that you may not be able to perform. Also 

contracts sometimes need to include proper  

disclosures and contractual terms that will limit the 

damages that the other side can claim.  Of course, it 

is not always possible to negotiate these sorts of 

terms. 

In a recent case the High Court was asked to  

decide the proper way to determine damages when 

there was a breach of contract. 

In this case a fertility clinic entered into a contract 

to buy the assets of another fertility clinic.  

Amongst the assets being purchased were 3,513 

straws of usable sperm.  The purchaser discovered 

that only 504 of the straws were usable because the 

vendor had not complied with the regulatory re-

gime relating to storage and handling of the straws.  

The purchaser refused to pay the final  

installment of the purchase price of about 

$200,000.00, so the vendor sued.  However, the 

purchaser cross claimed on the basis that the  

vendor had provided a warranty that all of the 

straws be usable. 

The purchaser’s cross claim was for over 

$1,000,000.00 because in order for the purchaser to 

replace the unusable straws she had to purchase 

them from an American company which charged 
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In a recent case a security officer at a casino had the job of 

checking that people entering the casino were at least 18 years 

of age. 

The security officer in question let a patron in who was only 

17 years of age. He was dismissed by his employer for failing 

to properly check identification.  He sued for wrongful  

dismissal claiming that the dismissal was harsh, unjust or  

unreasonable. 

Security camera footage showed that as the 17 year old girl  

approached the entrance the security guard asked her for  

identification and she provided a driver’s licence which the  

security guard examined.  He failed to notice that the person 

whose photograph appeared on the licence was someone else. 

The Court had to decide whether there had been serious  

misconduct.  The question was whether the security guard’s  

negligence was in fact “gross negligence” to the extent that 

would justify immediate dismissal. 

The definition of “serious misconduct” includes theft, fraud,  

violence and serious breaches of OH&S laws.  Cases on these are 

relatively easy to adjudicate because they often include 

“willfulness” on the part of the employee. There are also cases 

where the employee’s conduct makes it obvious that he or she no 

longer intends to be bound by his or her employment obligations.  

The conduct of the employee often allows the Court to work out 

the employee’s intention.   

However in cases of negligence the Court has more trouble  

deciding.  If an employee is so negligent that it is clear that they 

were indifferent to or totally lacked concern regarding the  

outcome or the impact on the employer and others, then gross  

negligence can be “serious misconduct” justifying immediate  

dismissal. 

In the casino case, the Court decided the security guard was 

merely negligent and therefore the dismissal was unfair.  The  

employee was reinstated and his lost pay made up. 

caused difficulty for trademark owners. Its system of  

registration and enforcement was seen as unwieldy and out of step 

with international norms.  

New reforms have been passed in the People’s Republic that are 

sure to bring pleasure to Australian trademark lawyers and their 

clients. One of the most significant reforms will be the ability for 

“multi-class” marks to be registered. This change will bring China 

in line with more advanced economies by allowing a trademark 

applicant to register one mark over a range of goods and services, 

rather than having to make one application per class. The process 

of assignment of trademarks will also be streamlined. Sound 

trademarks will be able to be registered.  

A number of other changes form part of the new regime. These 

are pleasing developments for all businesses that have pivoted  

towards China. 

Trademark law is about protecting and projecting the image 

of a business. A trademark owner has a monopoly on the use 

of a mark in relation to a particular class of goods or services. 

Crucially, that monopoly is geographically limited. Register a 

mark in Australia, and it is protected in Australia. 

Businesses, even very small businesses, are no longer  

restricted by national boundaries. As the economy moves 

online and international trade becomes increasingly  

streamlined more and more of our clients find that at least 

some of their business takes place overseas. They find  

themselves doing business (and using their trademarks) in  

jurisdictions with a different trademark regime to our own. 

This creates a risk that all trademark owners ought to bear in 

mind before exploring new markets. 

China, Australia’s largest trading partner, has typically 

This newsletter is for the benefit of our clients.  It is not 

intended to be a definitive analysis of the law.  Professional 

advice should be sought before any course of action is pursued. 
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