
In a recent case some employees  

complained to their employer that they 

were receiving “weird and disturbing 

emails” from another employee. The  

employer counselled the accused employee 

and asked him to undergo a psychiatric  

assessment to determine what condition he 

suffered from, and what had to be done for 

him to safely be in the workplace. The  

employee agreed to undergo the  

assessment. 

The psychiatrist’s report concluded that the 

employee had paranoid schizophrenia but 

was not attending a psychiatrist nor taking 

medication for the condition. The  

psychiatrist also stated that the employee 

needed psychiatric treatment and should be 

required to obtain a certificate from a  

treating psychiatrist before he returned to 

work. The employer told the employee that 

due to the contents of the psychiatrist’s  
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report, the employee’s repeated assertion that 

managers were lying to him and the  

employee’s lack of understanding of the  

damaging nature of his behavior and  

communication, the employer had no option but 

to terminate his employee.  

The employee claimed wrongful dismissal. The 

Commission found that the employee had  

engaged in misconduct that caused apprehended 

or actual harm to work colleagues but it held 

that his employment should not have been  

terminated. The Commission held that it was 

wrong to terminate the employment of a person 

with a mental health disorder if the employee 

was unaware that he had the mental disorder 

and had not yet received any treatment for it.   

The case illustrates the need to consider all of 

the circumstances with employees before  

moving to terminate employment.  
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terms of service. They all include strict  

limitations on transferring the accounts. At very 

least they will require prior written consent, 

while some simply do not allow transfers. 

If you intend to sell a business that includes a 

social media account as a significant asset then 

careful consideration must be given in order to 

do it properly to avoid breaching the terms of 

service of the social media provider.  

You must have a full understanding of the 

terms of your arrangements with the social me-

dia provider before you enter into a contract to 

sell your business or else you may be unable to  

complete your obligations under the contract.  

As Facebook, Youtube, Twitter and other 

social media sites get developed further for 

commercial purposes the accounts held in 

them by your business may become integral 

parts of the assets that you wish to transfer 

when you sell your business. You may  

regard those social media accounts as  

valuable parts of the intellectual property 

that purchasers of your business will expect 

to get when they take over your business. 

However before you think about transferring 

them to a purchaser of your business you 

must read the terms of your arrangement 

with the relevant social media providers. 

Each social media provider has different 
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Security for the performance of a tenant’s obligations 

under commercial leases is normally provided by the 

tenant giving the landlord written guarantees by  

directors, a written guarantee from a bank, or cash. If 

cash is provided then it is normally placed in a bank  

account for the term of the lease. A problem can arise 

due to the money being in an “inactive account”  

because normally there will be no deposits or  

withdrawals made to that account throughout the term 

of the lease. 

Under recent changes to the law these deposits may 

now be regarded as “unclaimed money” and therefore 

transferred to ASIC if there are no deposits or  

withdrawals for a period of more than three years. 

Regulations exist to get around the three year “inactivity 

rule”.  These new rules can apply when the accounts are 

held as security and similar purposes, however to avoid the 

inactivity rule proper arrangements must be put in place. 

Landlords should check with their bank whether new  

legislation that reduces the “inactivity period” from 7 years 

to 3 years will not apply to the relevant account.   

An alternative is for the landlord to have an arrangement 

whereby the landlord may be allowed to create some activity 

on the account occasionally, such as small withdrawal or  

deposit. This will require the landlord to make proper diary 

entries or otherwise have in place a system for ensuring that 

an activity occurs. Otherwise when the landlord wants to  

access the security deposit the money may not be there.  

The other alternative of course is for commercial landlords 

to insist on provision of the security deposit by way of a 

bank guarantee.  

 

misconduct and her employment was terminated. She  

applied to the Commission for unfair dismissal. The  

Commissioner agreed and awarded her compensation. The 

Commission acknowledged that workplaces are not full of 

“divine angels” but also that not every employee who 

claims to have been hurt, embarrassed or humiliated in a 

workplace has been the subject of “bullying” or gross  

misconduct.  

As of January employees who believe they are being  

bullied at work may apply directly to the Commission for an 

order that the bullying be stopped. The legislation now has a 

definition of bullying that includes “repeatedly  

behaving unreasonably towards an employee” in a way that 

creates a risk to health and safety. The definition  

excludes reasonable management action carried out in a  

reasonable manner.  

It would be difficult for you to determine whether  

unpleasantness between your employees could be bullying. 

As soon as you become aware of it you should obtain legal 

advice as to whether action is needed.  

In a recent case before the Commission a woman  

employee resigned and the employer requested that 

there be an “exit interview” with management. The  

employee agreed. In the exit interview the employee 

stated that a woman that she worked closely with had 

been aggressive in every dealing with her, constantly 

belittled her both one on one and in front of team  

members, treated her with distain, swore and screamed 

at her regularly, constantly humiliated and embarrassed 

her in front of others and had complained about her for 

the purpose of getting her into trouble. She gave a  

number of specific examples. 

The accused woman was given twenty four hours notice 

that she was required to attend a 2.30 p.m. meeting with 

management to discuss the allegations. She received an 

email with details of the allegations early on the  

morning of the meeting.  

At the 2.30 pm meeting the accused woman denied the 

allegations but the management of the employee said 

that they regarded the woman’s behaviour as gross  

This newsletter is for the benefit of our clients.  It is not 
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