
The New Year means one thing for bargain-

hunters: discounts! Price-based advertising is 

a great way to encourage customers to buy up 

now before the sales run out. However, the 

ACCC now has more power to investigate re-

tailers who use deceptive “two-price advertis-

ing” to promote so called discounts that mis-

lead consumers. 

“Two-price advertising” is a marketing tool 

that compares a reduced sale price with the 

“normal price” for the same product. For ex-

ample, you may promote a discount on the 

RRP, or advertise what the price used to be 

compared to what the price is now. This is 

generally acceptable provided that you have 

sold that product or service at the higher price 

for a “reasonable period of time and in rea-

sonable quantities immediately prior to the 
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Advertising Discounts Must Be Genuine! 

discount”. 

In a recent case, a well-known Australian 

jewellery retailer was dragged into an ex-

pensive litigation battle after the ACCC dis-

covered that items of jewellery were regu-

larly sold for less than the “was” price ad-

vertised in catalogues. In short, consumers 

cannot be lead to believe that they are mak-

ing a saving if they are not.  

So remember, take care when marking 

down prices during sale time and seek legal 

advice if you’re unsure. Although not all 

two-price advertising cases end in pricy liti-

gation, the ACCC can enforce undertakings 

for costly correctional advertising or public 

warnings that could damage the reputation 

of your business.  

  Trade Practices  

More Help For Subcontractors Chasing Payments! 

 Construction  

stops the developer from paying the builder 

the amount specified in the Request until the 

adjudication process is finalised. 

Although this is great news for subcontractors, 

the consequences for builders and developers 

may be severe. For example, developers who 

do not respond to a “Payment Withholding 

Request” can become liable along with the 

builder for the debt owed to the subcontractor. 

Likewise, for builders, the freezing of pay-

ments from a developer may adversely affect 

their ability to pay other subcontractors.  

It is highly recommended that all parties seek 

legal advice in relation to applications for ad-

judication and “Payment Withholding Re-

quests”, as non-compliance with strict time 

limits and procedures can jeopardise an other-

wise successful claim and incur costly penal-

ties.  

The chain of contracts that make up a project 

in the building industry means that it is often 

the tradespeople who suffer when one party 

fails to pass on money that is owed. How-

ever, recent amendments to the Building and 

Construction Industry Security of Payment 

Act give subcontractors more power when it 

comes to chasing up late progress payments.  

Under the Act, you can lodge an adjudication 

application against a contractor (not includ-

ing private home owners) who has not paid 

you, provided you follow certain specified 

steps. Under the new part of the Act, subcon-

tractors can serve a “Payment Withholding 

Request” on the developer (or the party re-

sponsible for paying the builder/contractor). 

To do so you would complete a standard 

form detailing the work done and the amount 

owed, along with a statutory declaration stat-

ing your genuine belief that the amount 

claimed is owed by the builder. This then 
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Review Safety Systems Now To Avoid The Penalties! 

Facebook, Twitter and Personal Emails At Work! 

ployees must communicate politely and refrain from using 

offensive language. The judge stated that it did not make a 

difference whether the comments were posted at home or 

at work, as the employer had clearly made the employee 

aware of what his obligations were.  

The lesson to learn from these cases is that a document 

made available to your employees specifying the policies 

and expectations of your business can be used as evidence 

in Court. This is because the policies in that document may 

constitute an express term of your employee’s contract of 

employment. The Court generally accepts that even behav-

iour outside working hours can affect employment if it 

breaches those express terms.  

It is therefore essential that you formulate a comprehensive 

and strategic social media policy that suits your business!  

It is nothing new that directors and managers of compa-

nies can be held personally liable for work-related 

health and safety incidents. However, the new OH&S 

laws in NSW make some important changes that 

broaden an employer’s duty to ensure the health, safety 

and welfare of employees at work. 

Who Now Has The Obligation? 

The new laws state that not only the employees but now 

any person conducting a business or undertaking has a 

primary duty of care towards workers. Under the new 

laws all company “officers” are obliged to exercise “due 

diligence” in monitoring the safety performance of the 

company and ensuring that the persons running the busi-

ness comply with the requirements of the Act. This obli-

gation was previously limited to “directors and manag-

ers”. 

An “officer” does not just mean the director, secretary, 

managing director or CEO. It can now also include 

other people who are in a position to make significant 

decisions about your business. To avoid penalties, it is 

essential to identify these people within your business and 

provide them with enough information and training to fulfil 

their duties under the new laws.  

To Whom Is The Obligation Now Owed? 

The duty is owed to a wider range of workers which can in-

clude contractors, sub-contractors, apprentices, trainees and 

outworkers, labour hire staff, volunteers and work experi-

ence students. 

What Do These Changes Mean For Your Business?  

If you have solid safety systems in place and have been dili-

gent with OH&S in the past, you may find that only minor 

adjustments may need to be made to your practices.  

 

However, it is critical that you understand which members 

of your team are “officers”, as they are exposed to an in-

creased risk of personal liability.  For example, if a routine 

health and safety inspection show that a company director 

fails to demonstrate “due diligence”, they could be exposed 

to court proceedings, fines or criminal conviction even 

Did you know that in Australia, there are an estimated 

eight million monthly users of Facebook? Many employ-

ers are concerned about drops in productivity, but social 

networking does more than just distract people. Some 

businesses have had problems with the leaking of confi-

dential information, damage done to the reputation of the 

company and even claims of unfair dismissal! 

In one case, a hairdresser who took to Facebook to com-

plain about not receiving her holiday pay and bonus was 

dismissed by her employer. The Court found that this was 

unfair because her comments were not overly harsh.  

In another recent case, an employee was dismissed for 

posting derogatory and threatening comments about col-

leagues on his Facebook page. The judge found that his 

dismissal was not unfair, because the employer gave the 

employee an ‘Employee Handbook’ specifying that em-


